University of Florida Journal of Law & Public Policy
Volume 20

Issue 1

Article 5

2009

Collaborative Law: A New Tool for the Lawyer's Toolkit
Susan Daicoff

Follow this and additional works at: https://scholarship.law.ufl.edu/jlpp

Recommended Citation
Daicoff, Susan (2009) "Collaborative Law: A New Tool for the Lawyer's Toolkit," University of Florida
Journal of Law & Public Policy: Vol. 20: Iss. 1, Article 5.
Available at: https://scholarship.law.ufl.edu/jlpp/vol20/iss1/5

This Article is brought to you for free and open access by UF Law Scholarship Repository. It has been accepted for
inclusion in University of Florida Journal of Law & Public Policy by an authorized editor of UF Law Scholarship
Repository. For more information, please contact kaleita@law.ufl.edu.

COLLABORATIVE LAW: A NEW TOOL FOR THE
LAWYER'S TOOLKIT
Susan Daicoff
....................................

I.

INTRODUCTION

II.

THE EMERGENCE OF COLLABORATIVE LAW ..............

A. A BriefHistory
...............................
B. A BriefDescription ............................
1. Structure and Process ........................
2. Philosophy and Goals ........................
3. "Linchpin Feature:" Withdrawal of Counsel
Before Litigation ...........................
4. Nuts and Bolts .............................
C. A Case Example .................................
D. Statutory Support ................................
E. Education and Training in CollaborativeLaw .........
111.

ANALYSIS OF COLLABORATIVE LAW ....................

114
117
117
120
120
122
123
125
127
128
128
129

A. Advantages ..................................... 129
1. Less Time and Money .........................
130
2. Greater Privacy ...............................
131
3. Greater Satisfaction: "Procedural Justice" ............
131
4. Greater Compliance ...........................
132
5. "Therapeutic Jurisprudence" . ....................
133
6. Less Conflict.................................133
7. Interdisciplinary Decision-making ................ 133
B. Disadvantages ..................................
134
1. Ethical Concerns..............................134
2. Bad Faith ....................................
137
3. Inexperienced Attorneys and Attorney
Personality Traits .............................
137
* Susan Daicoff, M.S., J.D., LL.M. Professor of Law, Florida Coastal School of Law.
Thanks are due to Pauline H. Tesler, Stuart Webb, John McShane, Norma Levine Trusch, J. Kim
Wright, Kimberly Schavey, Andrew Wentzell, Elizabeth Roach, and the First Coast Collaborative
Law Group for their support and education of the author's efforts regarding collaborative law, to
Adriann S. Garland for her able research assistance, and to Clare Raulerson for her excellent
administrative support. This Article does not necessarily represent the views of any of these
individuals.

113

1 14

IV.

UNIVERSITY OFFLORIDA JOURNAL OFLAW & PUBLICPOLICY

PHILOSOPHICAL UNDERPINNINGS OF
COLLABORATIVE LAW ...............................

[Vol. 20

A. Recent Developments ..........................
B. Responses
..................................

139
139
141

V.

THE COMPREHENSIVE LAW MOVEMENT .................

142

VI.

CONCLUSION ......................................

145

I. INTRODUCTION
American civil family law litigation has been unsatisfactory for many
years. Massive reforms have been attempted, from the inception of "nofault" divorce in the 1970s' to recent reforms such as non-lawyer
"parenting coordinators" to assist divorced parents in resolving conflicts
post-divorce. 2 Early reforms, especially the widespread institution of nofault divorce, initially resulted in a sharp increase in the divorce rate; it
doubled from 1965 to 1975' and peaked around 1980.4 Recently, however,
it has dropped to its lowest rate since 1970.s Some commentators believe
this is due to fewer people marrying, more couples cohabitating, and
people waiting longer to get married, suggesting a general lack of
confidence in American family law.'
1. ALLEN M. PARKMAN, NO-FAULT DIVORCE: WHAT WENT WRONG 1, 8-9 n. 1 (1992)
(reporting that, after California passed the first "pure" no-fault divorce statute in 1969, other states
rapidly followed suit; all of the states but three had no-fault divorce by 1977, and all states
permitted some form of no-fault divorce by 1985).
2. Parenting coordinators have developed in recent years. For example, the Association of
Family and Conciliation Courts reported the development of Parenting Coordinator standards (and
a 94% increase in its membership) during 2002 to 2007. Association of Family and Conciliation
Courts, Five-Year Report: 2002-2007, at 10, available at http://www.afccnet.org/pdfs/
AFCC%20Five-Year/o20Report%2OWeb.pdf.
3. PARKMAN, supranote 1, at 72.
4. Id. at 72-73 (noting that the divorce rate for married women peaked at 22.8 per 1,000
people in 1979). David Crary reported that the overall divorce rate peaked in 1981 at 5.3 per 1,000
people. DAVID CRARY, U.S. DIVORCE RATE DECLINES, REASON UNCLEAR, PrrrBURGH PosTGAZETTE, May 13, 2007, at Al0.
5. CRARY, supra note 4 ("Some experts say relationships are as unstable as ever -- and
divorces are down primarily because more couples live together without marrying. Other
researchers have documented what they call 'the divorce divide,' contending that divorce rates are
indeed falling substantively among college-educated couples but not among less-affluent, lesseducated couples.").
6. Id. ("The number of couples who live together without marrying has increased tenfold
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In addition, the current system of no-fault divorce has not necessarily
improved the post-divorce lot of ex-spouses, particularly divorced women
and children.' For example, economist Allen Parkman argues that,
although most cases are settled rather than litigated, settling a case under
a no-fault divorce system tends to produce an outcome that leaves
"divorced women with smaller financial settlements" than they would
receive if settling a case under a fault system.'
Family law attorneys have described the litigation process for divorce
as "grueling, expensive, dragged out, unpredictable, stressful, and many
other unflattering terms."' While mediation can avoid some of these
results, the mini-trial-like nature of some mediation processes, the use of
a third-party mediator, and the involvement of attorneys who are operating
in a traditional advocacy mode often limits mediation's ability to reach its
full potential. These failings have spurred experimentation in the family
law area, resulting in alternative methods to resolve divorce and child
custody cases other than traditional negotiation, settlement, mediation, and
trial.
Finally, some perceive a recent shift in the way people approach
relationships. For example, North Carolina divorce lawyer Lee Rosen was
reported in 2007 as noticing "a trend toward increased realism and civility
among couples with marital strains. Many seek mediation as they split, and
arrange for joint legal custody of their children."'o He added, "People are
coexisting more peacefully, whether they stay together or come apart," and
"are more contemplative and serious about their relationships. . . .""
All of these developments, conditions, and attitudes facilitated the
emergence of an innovative reform in family law: the movement toward
since 1960; the marriage rate has dropped by nearly 30 percent in [the] past 25 years; and
Americans are waiting about five years longer to marry than they did in 1970.").
7. PARKMAN, supra note 1, at 112.
8. Id. Parkman explains that there was a veto power that afforded some leverage to spouses
in negotiations in a fault divorce scheme; this veto power is absent in no-fault divorce. The result
is that negotiations in a no-fault scheme tend to closely track the outcome that the spouses would
have obtained from a trial and emphasize property settlement over alimony and child support
awards, which can provide less wealth to certain divorcing spouses when there is little property to
be divided but large income earning potential. See id. at 112-13.
9. Gary L. Voegele et al., Family Law: CollaborativeLaw: A Useful Toolfor the Family
Law Practitionerto Promote Better Outcomes, 33 WM. MITCHELL L. REV. 971, 1012 (2007);
STUART G. WEBB & RON D. OUSKY, THE COLLABORATIVE WAY TO DIVORCE: THE
REVOLUTIONARY METHOD THAT RESULTS IN LESS STRESS, LOWER COSTS, AND HAPPIER KIDS WITHOUT GOING TO COURT, at xiii-xiv (2006).
10. CRARY, supra note 4 (quoting Lee Rosen, who also reported that family law business at

his large firm was "booming").
11. Id.
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"collaborative law."' 2 Collaborative law is a non-litigative, non-adversarial
mode of dispute resolution that emerged in 1990 as an alternative to
existing modes of dispute resolution in family law." Although it has had
a "meteoric rise" 4 throughout the United States and Canada," it is most
often utilized in family law cases,16 yet civil and employment suits have
experimented with it as well."
This Article will describe collaborative law and then place it within the
"comprehensive law movement," which is a larger trend in American
jurisprudence that is making law "sustainable" for human well-being.
Furthermore, this Article will argue that the development of collaborative
law, along with the other disciplines that comprise the comprehensive law
movement, bodes well for the future of the legal profession and society
itself.

12. See generally NANCY J. CAMERON, COLLABORATIVE PRACTICE: DEEPENING THE
DIALOGUE (2004); PAUUNE H. TESLER & PEGGY THOMPSON, COLLABORATIVE DIVORCE: THE
REVOLUTIONARY NEW WAY TO RESTRUCTURE YOUR FAMILY, RESOLVE LEGAL ISSUES, AND MOVE
ON WITH YOUR LIFE (2006); PAULINE H. TESLER, COLLABORATIVE LAW: ACHIEVING EFFECTIVE
RESOLUTION IN DIVORCE WrrHOUT LITIGATION (2001) [hereinafter TESLER, COLLABORATIVE
LAW]; WEBB & OUSKY, supranote 9; Pauline H. Tesler, The Basic Elements of CollaborativeLaw,
21 ALTERNATIVES HIGH COST LmG. 9 (2003); Pauline H. Tesler, CollaborativeLaw: Achieving
Effective Resolution in Divorce Without Litigation, 40 FAM. CT. REV. 403 (2002); Pauline H.
Tesler, CollaborativeLaw Neutrals Produce Better Resolutions, 21 ALTERNATIVES HIGH COST
LITIG. 1 (2003); Pauline H. Tesler, CollaborativeLaw: A New Approach to Family Law ADR, 2
CONFLICT MGMT. 12 (1996); Pauline H. Tesler, CollaborativeLaw: A New Paradigmfor Divorce
Lawyers, 5 PSYCHOL. PUB. POL'Y & L. 967 (1999); Pauline H. Tesler, CollaborativeLaw: What It
Is and Why Family Law Attorneys Need to Know About It, 13 AM. J. FAM. L. 215 (1999); Pauline
H. Tesler & Peter B. Sandmann, Ten Questionsfor Clients Weighing Litigation v. Collaborative
Law, 21 ALTERNATIVES HIGH COST LITIG. 11 (2003). Collaborative law websites exist in many
metropolitan areas. See, e.g., Collaborative Family Lawyers of South Florida, Inc.,
http://www.collaborativefamilylawfl.com/index.htm (last visited May 4, 2009).
13. See TESLER, COLLABORATIVE LAW, supranote 12, at xix-xx.
14. Christopher M. Fairman, Growing Pains: Changes in Collaborative Law and the
ChallengeofLegal Ethics, 30 CAMPBELL L. REV. 237, 239 (2008) (symposium issue) (calling its
meteoric rise "well known").
15. Id. at 239-40 (claiming that, between 1990 and 2007, "tens of thousands of cases have
been resolved with it in the United States and Canada"... "Collaborative law practice groups exist
in virtually every state in the nation" and "major law firms are even hiring partners to head up their
collaborative law sections.").
16. Id. at 239-43 (arguing also for its expansion outside family law).
17. Id. at 243-44 (arguing for the use ofcollaborative law in employment and labor law cases,
wills and probate, landlord and tenant disputes, royalty disputes, construction project cases, and
medical malpractice cases).
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II. THE EMERGENCE OF COLLABORATIVE LAW
A. A BriefHistory
Collaborative law was founded in 1990 by Minnesota lawyer Stuart
Webb.'" Webb describes himself as a disgruntled family lawyer who, in
1990, was so dissatisfied with the current practice of law that he was on
the verge of quitting.19 He wrote:
As a divorce litigator, I'd felt for a long time that I was living in a
siege mentality merely waiting for the next battle to start, and
finally, I got to the point where I was ready to quit the practice of
law. I enrolled in college and was ready to start educating myself
for a new career, when I had one last thought about practicing law:
IfI'm actually willing to quit being a lawyer, why don't I at least
see whether there's some out-of-the-box way I can look at things.
Maybe there's a better way of handlingdivorce.2 0
Against this backdrop, Webb created the concept of collaborative law
and devoted himself to its full-time practice. 2' San Francisco Bay Area
family lawyer Pauline Tesler quickly discovered Webb's original model
of collaborative law, which relied on two attorneys and two clients,2 2 and
began practicing and training others in it.23 At the same time, family
psychologists Peggy Thompson and Rodney Nurse were developing a
model for working with divorcing couples. When Tesler introduced them
to collaborative law, they quickly incorporated it into their developing
model and, thus, expanded collaborative law to include interdisciplinary
teams of professionals who would help divorcing spouses accomplish their
dissolution of marriage.24 These teams consisted of mental health experts
serving as divorce "coaches," financial experts, child specialists, and other
experts. 25 Tesler and Thompson began training individuals in
"collaborative divorce," described below as a similar and related form of

18.
19.
20.
21.
22.
23.
24.
25.

See WEBB & OUSKY, supra note 9, at xiv-xvi.
See id at xiv-xv.
See id. at xiv-xv.
Id at xiv.
Id at xx.
TESLER, COILABORATIVE LAW, supra note 12, at xvii.
TESLER & THOMPSON, supra note 12, at 5.
Id.
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practice, 26 and Tesler and Webb also conducted trainings in collaborative
law (in its original form, utilizing two attorneys and two clients) around
the country.27
Since its initial development, collaborative law has thrived. For
example, in 1997, the International Academy of Collaborative
Professionals was founded, encompassing both collaborative law and
collaborative divorce. 28 This Academy currently has more than 3,000
members, provides trainers, and holds annual meetings.29 In 2001, the
American Bar Association (ABA) published Tesler's book on
collaborative law. Also in 2001, the Canadian Department of Justice
commissioned a three-year study of the effectiveness of this rapidly
growing phenomenon in Canada by Professor Julie Macfarlane, a "leading
scholar in family law conflict resolution."3 0 Macfarlane completed her
study in 2005."' In 2002, the ABA awarded collaborative law pioneers
Webb and Tesler the first "Lawyer as Problem Solver" Award.32 In 2006,
Webb and practicing attorney Ronald Ousky published a book on
collaborative law, and Tesler and Thompson co-authored a book on
collaborative divorce." Collaborative law is now found in most
metropolitan areas in "virtually every state and province in" the United
States and Canada.34
26. Id. at 7.
27. The author attended one of these early trainings by Webb and Tesler in Dallas, Texas,
in January 2000.
28. International Academy of Collaborative Professionals (IACP), IACP History,
http://www.collaborativepractice.com/jazzt.asp?M=3&MS=3&T=NewHistory (last visited Mar.
28, 2008).
29. Id.
30. Voegele et al., supra note 9, at 974-77 (detailing extensively the history and development
of collaborative law).
31. Id. at 975 n.18 (citing Macfarlane's study published as JULIE MACFARLANE,
DEPARTMENT OF JUSTICE CANADA, THE EMERGING PHENOMENON OF COLLABORATIVE FAMILY
LAW (CFL): A QUALITATIVE STUDY OF CFL CASES (2005), availableat http://www.justice.gc.ca-

eng/pi/padrpad/reprap/2005_1/index.html).
32. Id. at 976.
33. See sources cited supra notes 9 & 12.
34. Id. at 975; see also Fairman,supranote 14, at 239-40; Susan Daicoff, Law as a Healing
Profession: The "ComprehensiveLaw Movement, "6 PEPP. DISP. RESOL. L.J. 1,27 (2006). Besides
IACP's website there are many other collaborative law websites in the United States, United
Kingdom, and Canada. See, e.g., Collaborative Family Lawyers of South Florida, Inc.,
http://www.collaborativefamilylawfl.com/ (last visited May 4, 2009); Cincinnati Academy of
Collaborative Professionals, http://www.collaborativelaw.com/ (last visited May 1, 2009); The
Collaborative Law Institute of Minnesota, http://www.collaborativelaw.org/ (last visited May 1,
2009); Collaborative Law Association of the Rochester Area, Inc., http://www.nycollaborative
law.com/ (last visited May 1, 2009); The Collaborative Law Institute of Texas,
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While many critiques and concerns about collaborative law have been
vetted in academic literature" and various state bar ethics opinions since
its inception," those concerns have been stalled by a 2008 formal ABA
ethics opinion which opined that collaborative law practice was ethical.37
Recently, several states have enacted laws permitting and encouraging

http://www.collablawtexas.com/ (last visited May 1, 2009); Global Collaborative Law Council
Website, http://www.collaborativelaw.us/ (last visited May 1, 2009); Collaborative Professional
Center, http://www.collablaw.com/ (last visited May 1, 2009); Collablaw.org,
http://www.collablaw.org/ (last visited May 1, 2009); Collaborative Law Institute of Illinois,
http://www.collablawil.org/ (last visited May 1, 2009); Collaborative Family Law, Council of
Wisconsin, Inc., http://www.collabdivorce.com/ (last visited May 1,2009); Collaborative Lawyers
of Southwest Florida, http://www.collaborativelaw-swfla.org/ (last visited May 1, 2009);
Collaborative Law Centre, Inc., http://www.collaborativelawcentre.com/ (last visited May 1,2009);
Resolution-First for Family Law, http://www.collablaw.org.uk/ (last visited May 1, 2009);
Queensland Collaborative Law, http://www.qldcollablaw.com. au/ (last visited May 1, 2009);
Collaborative Family Lawyers of Canada, http://www.collaborativelaw.ca/ (last visited May 1,
2009); Collaborative Family Law, http://www.collaborative-law.cal (last visited May 1, 2009).
35. See, e.g., Penelope Eileen Bryan, "Collaborative Divorce": Meaningful Reform or
Another Quick Fix?, 5 PSYCHOL.,PUB. POL'Y & L. 1001, 1001-03 (1999) (criticizing collaborative
law for failing to address the post-divorce economic and financial plight of women and children,
power disparities between husbands and wives, and gender bias and incompetence of lawyers and
judges, while overemphasizing relational and non-legal concerns, and thereby possibly contributing
to inequitable post-divorce results for disempowered parties). Cf Pauline H. Tesler, The Believing
Game, The DoubtingGame, and CollaborativeLaw: A Reply to PenelopeBryan, 5 PSYCHOL., PUB.
POL'Y & L. 1018, 1021-22 (1999) (explaining that collaborative law is not intended as an overall
remedy for "problems inherent in the American culture within which all U.S. divorces take place,
and indeed, inherent in the human condition itself'and noting the absence ofanecdotal or empirical
evidence regarding the abuses Bryan warns of). Other commentators are concerned that the practice
of collaborative law might run afoul of lawyers' ethics rules. See, e.g., John Lande, Principlesfor
PolicymakingAboutCollaborativeLaw andOtherADR Processes,22 OHIO ST. J. ON DISP. RESOL.
619, 625-26 (2007) (critiquing proposals by Professors Christopher Fairman and Scott Peppet for
new ethical rules for collaborative law); Larry R. Spain, CollaborativeLaw: A CriticalReflection
on Whether a CollaborativeOrientationCanBe EthicallyIncorporatedInto the PracticeofLaw,
56 BAYLOR L. REv. 141, 158-72 (2004) (outlining a number of ethical concerns with collaborative
law and concluding that "careful attention," redefinitions of ethical rules, and "consensus" may be
required); Joshua Isaacs, A New Way to Avoid the Courtroom: The Ethical Implications
Surrounding CollaborativeLaw, 18 GEo. J. LEGAL ETHICs 833, 837-43 (2005). Others focus on
how well attorneys will execute the principles and practices of collaborative law. See, e.g., John
Lande, Possibilitiesfor CollaborativeLaw: Ethics and PracticeofLawyer Disqualhficationand
Process Controlin a New Model ofLawyering, 64 OHIo ST. L.J. 1315, 1379-82 (2003) (analyzing
collaborative law, raising many issues regarding the effectiveness of its practice, and concluding
that "it is too early to declare it a success").
36. See, e.g., Colo. B. Ass'n Ethics Comm., Formal Op. 115 (2007).
37. ABA Comm. on Ethics and Prof I Responsibility, Informal Op. 07-447 (2007).
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collaborative law," other states are considering doing the same," the ABA
formed a committee for collaborative law, and the National Conference of
Commissioners on Uniform State Laws appointed a drafting committee for
a Uniform Collaborative Law Act.40 It, therefore, appears that
collaborative law is no longer in its infancy but has reached at least
adolescence, complete with the "growing pains"'' ofcontroversy regarding
its features.
B. A BriefDescription
Collaborative law refers to at least two forms of dispute resolution that
are most frequently used in dissolution of marriage and other domestic
relations matters. The term includes "collaborative law"' 2 and
"collaborative divorce law,"' as well as disciplines sometimes referred to
as "collaborative practice."" While there may be differences in the subvariations of collaborative law, all share the common features described
below.
1. Structure and Process
Collaborative law seeks to resolve legal disputes through an alternative
dispute resolution process that occurs outside of litigation and without the
use of a third-party decision-maker.4 5 Collaborative law engages the two

38. E.g., TEX. FAM. CODE ANN. § 6.603 (2006); N.C. GEN. STAT. § 50-77 (2007); CAL. FAM.
CODE § 2013 (2008).
39. E.g., in Mar. 2009, a Florida Bar committee on family law drafted a proposed
collaborative law statute for the Florida Legislature's consideration, entitled the "Collaborative
Process Act." See H.B. 395, 111th Reg. Sess. (Fla. 2009); S.B. 1416, 11 Ith Reg. Sess. (Fla. 2009).
40. Fairman, supra note 14, at 238 (reporting that a model act is already in working draft
form "with its core feature being provisions to answer ethical concerns about confidentiality and
privilege"); Jennifer M. Kuhn, Working Around the WithdrawalAgreement:StatutoryEvidentiary
Safeguards Negate the Need for a Withdrawal Agreement in CollaborativeLaw Proceedings,30
CAMPBELLL. REv. 363,366 n.21 (2008) (citing the Uniform Collaborative Law Act and indicating
that its tentative draft, dated August 2007, is availableat http://www.law.upenn.edu/bll/archives/
ulc/ucla/oct2007draft.htm).
41. Fairman, supra note 14, at 237-40 (claiming that collaborative law is undergoing the
"growing pains of an ADR process").
42. See generally TESLER, COLLABORATIVE LAW, supra note 12 (describing this form of
collaborative law).
43. See generally TESLER& THOMPSON,supra note 12 (describing this form of collaborative
law; the two forms are described in greater detail in Part II.B.1).
44. Voegele et al., supra note 9, at 977.
45. Susan Daicoff, Law as a HealingProfession: The "ComprehensiveLaw Movement, "6
PEPP. DisP. RESOL. L.J. 1, 24 (2006).
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clients and their two respective attorneys in a series of four-party
conferences where the attorneys and clients work together to ultimately
resolve issues and reach an agreement.46 All four parties contractually
agree at the outset: (1) that the attorneys will withdraw from representing
their clients if the process fails to reach an agreement and the matter
proceeds to litigation (this is a "linchpin" feature, meaning it is a necessary
component of collaborative practice); and (2) to a variety of other mutual
agreements, such as negotiating in good faith, voluntarily disclosing
information to the other spouse in the collaborative process, maintaining
confidentiality ofthe collaborative meetings, and refraining from litigative
motions (such as unilaterally filing a dissolution action without obtaining
each parties' consent).47
Collaborative divorce law utilizes a similar process for the same goal,
but it relies on an interdisciplinary team comprised of the two clients, their
respective attorneys, and financial, vocational, and psychological experts
to resolve the issues discussed in the conferences.4 8 In this model, the two
collaborative attorneys and two clients arejoined by "divorce coaches (one
for each party), a financial neutral and, if applicable, a child specialist,' 4 '
who work together to resolve issues and reach an agreement. Some
variations engage one mental health professional either as a neutral coach
or neutral expert.so In the two mental health professional model, the
professionals can serve more as divorce "coaches" than as detached,
neutral opiners.s' There is also a hybrid or "referral model," in which the
parties "start the case with Collaborative attorneys and bring in other
professionals. . . when needed."5 2
Although there was some initial intradisciplinary controversy due to the
differences in these various models, all forms of collaborative practice
now coexist relatively peacefully under the umbrella organization of the
International Academy of Collaborative Professionals." Collaborative
professionals can choose which model they would like to practice.
Collaborative law was described in California lawyer Pauline Tesler's
2001 book, "Collaborative Law,"5 4 published by the American Bar
46. Id. at 25.
47. Id. at 25-27. See also Voegele et al., supra note 9, at 1017-21 (discussing ethical
implications of these contractual agreements).
48. Voegele et al., supra note 9, at 976 n.25 (citing authority at n.25).
49. Id.
50. Daicoff, supranote 45, at 27.
51. Voegele et al., supra note 9, at 976-77.
52. Id.
53. See IACP, supra note 28.
54. TESLER, COLIABoRATIVE LAW, supra note 12.
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Association, while collaborative divorce law was described in a 2006 book
co-authored by Tesler and Peggy Thompson, titled "Collaborative
Divorce." This Article will use the term "collaborative law" to refer to
all models of collaborative practice, including collaborative divorce.
Another model, often termed "cooperative" law or divorce, resembles
collaborative law in that it seeks to resolve legal disputes using the same
team or process.5 6 However, cooperative law lacks collaborative law's
identifying feature of mandatory attorney disqualification if the process
breaks down and the matter proceeds to litigation.57 Collaborative lawyers
are firm in their view that this form of practice may be useful to resolve
legal disputes, but it does not fall within collaborative law, and thus this
form of practice is not included in this Article.
2. Philosophy and Goals
Collaborative law is founded on the principle that avoiding conflictual,
adversarial litigation, particularly in family law matters, is optimal for the
post-divorce relationship of the parties, who often are required to co-parent
their children for many years to come." It acknowledges that litigation
often escalates conflict and hostility, and that attorneys' traditional
approaches to litigation can be part of the reason for this escalation. 59 The
effects of divorce on children are well-documented; Kathryn E. Maxwell
reported in 2000 that there are three factors that account for the majority
of poor functioning, post-divorce situations.6 o These are: (1) amount of
conflict between the divorcing spouses; (2) instability in the child's life;
and (3) absence of effective parenting during and after the divorce
process.' Collaborative law is designed to promote positive interactions
between divorcing spouses, or at least not create more hostility, animosity,
and conflict between them, in order to promote their post-divorce
55. TESLER & THOMPSON, supra note 12.
56. John Lande & Gregg Herman, Fitting the Forum to the Family Fuss: Choosing
Mediation, CollaborativeLaw, or CooperativeLaw for NegotiatingDivorce Cases, 42 FAM. CT.
REv. 280, 280 (2004).
57. Id. A controversial Colorado ethics opinion discussed cooperative law at length and
concluded that its practice was ethical, while the practice of collaborative law, with the "linchpin"
feature, was per se unethical. See Colo. B. Ass'n Ethics Comm., Formal Op. 115 (2007).
58. Daicoff, supranote 45, at 24-25.
59. Fairman, supranote 14, at 239,243 (discussing the limitations of traditional family law
litigation).
60. Kathryn H. Maxwell, PreventiveLawyeringStrategiesto Mitigatethe DetrimentalEffects
of Clients' Divorces on their Children, in PRACTICING THERAPEUTIC JURISPRUDENCE: LAW AS A
HELPING PROFESSION 161 (Dennis P. Stolle et al. eds., 2000).
61. Id.
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individual functioning and ability to collaborate in the future, particularly
if they are co-parenting minor children.6 2
3. "Linchpin Feature:" Withdrawal of Counsel Before Litigation
Possibly the most controversial aspect of collaborative law is its
"disqualification agreement," "withdrawal provision," or "collaborative
commitment feature," which requires the attorneys to mandatorily
withdraw from representing their respective clients if the collaborative
process fails to reach agreement and the case proceeds to litigation.' In
both collaborative law and collaborative divorce, the clients and the
attorneys contractually agree, at the outset and with informed consent, to
enter into a dispute resolution process that is designed to resolve their
conflict, divorce, or dispute before proceeding forward with litigation.' If
the process breaks down and the parties and their attorneys are unable to
reach an agreement during the collaborative law process, then the
attorneys are contractually obligated to withdraw from representation and
transfer their respective clients to new counsel who will proceed with the
litigation.6 ' This is sometimes referred to as the "linchpin"' feature of
collaborative law, as collaborative law experts have said that, without this
contractual undertaking, the process simply "isn't collaborative law." 67
For example, Pauline Tesler writes:
There is really only one irreducible minimum condition for calling
what you do "collaborative law": you and the counsel for the other
party must sign papers disqualifying you from ever appearing in
court on behalf of either of these clients against the other. Beyond
that requirement, all else is artistry, and you are free to accept,
reject, and adapt what is presented here to suit your personal style.

62. Ted Schneyer, The Organized Bar and the CollaborativeLaw Movement: A Study in
ProfessionalChange, 50 ARIZ. L. REV. 289,298-99 (2008) (reiterating Tesler's idea about the ideal
collaborative lawyer).
63. Voegele et al., supra note 9, at 978 (noting these different names given to the feature).
64. Id.
65. Id. at 995.
66. Kuhn, supra note 40, at 384.
67. Id. at 367; Voegele et al., supra note 9, at 983.
68. TESLER, COLLABoRATIVE LAW, supranote 12, at 6.
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One purpose of this dramatic feature is to align the attorneys' financial
interests in legal fees with the clients' interests in settling their dispute.69
Without this, collaborative lawyers argue that attorneys have no incentive
to settle the matter, since they "make money either way," 0 reaping legal
fees whether their clients settle before trial or go to trial to resolve the
case. With the attorneys' interests now aligned with the clients', the
attorneys' great creativity and intelligence often is fully engaged in finding
resolutions to the parties' disagreements, unlike in traditional settlement
negotiations."
Voegele, Wray, and Ousky give three formal justifications for this
feature: "(1) the ability to enhance the commitment of all participants to
the collaborative process, (2) creation of a safe environment outside of the
courtroom, and (3) resolving the 'prisoner's dilemma' to increase
cooperation."7 2 They explain that an early commitment to a settlement and
nonadversarial process that does not allow the attorneys to "drift to court"
appears to reduce "the posturing and gamesmanship of traditional lawyerto-lawyer negotiation." 3 It creates a "safe" environment by reducing
emotional pressures and tendencies to withhold "best proposals" and
"critical facts," because it rewards candor, openness, and cooperation.74
Finally, in family law cases, the "prisoner's dilemma" occurs when
spouses prefer to utilize cooperative attorneys but feel pressure to choose
an aggressive attorney out of fear that their spouse will choose an
aggressive attorney." Collaborative law removes this pressure and gives
spouses the freedom to choose an attorney who fits with their "wishes and
long-term interests. "76
The linchpin feature has generated substantial controversy; when
lawyers first learn about the practice of collaborative law, they often
question the value of this feature and ask, "why is the withdrawal
undertaking necessary?" They see this feature as an unnecessary burden
on the attorneys and clients and argue that, in cases of failure, the clients
will spend more money on legal fees than they would have without
69. Daicoff, supranote 45, at 25.
70. Based on anecdotal evidence collected by the author from her practice experience, circa
1985-1994.
71. See Daicoff,supranote 45, at 25-26. See also TESLER, COLLABORATIVE LAW, supra note
12, at 11; WEBB & OUSKY, supra note 9.
72. Voegele et al., supranote 9, at 979-81.
73. See id. at 979-80 (noting the results of Macfarlane's three-year study).
74. Id. at 980.
75. Id. at 981-82.
76. Id.
77. See id. at 982-83, 1013.
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collaborative law. 7' However, proponents of collaborative law point out
that cases of failure are relatively rare, and that the value of this feature is
worth the risk of failure and the expense of new counsel.79 For example,
in Georgia, recent statistics conclude that about 87% of collaborative cases
reach agreement, in 3%of the cases the parties reconcile and stay married,
and in only about 13% does the process fail.so
This feature has been so controversial that states have felt compelled
to determine whether or not it is ethical and in compliance with the state
ethics codes of behavior for attorneys." The Colorado Bar Association, for
example, issued an opinion in March 200782 declaring the linchpin feature
of collaborative law per se unethical, while finding the remainder of
collaborative law permissible.8 3 However, when the ABA Standing
Committee on Ethics and Professional Responsibility issued its November
2007 ethics opinion and explicitly found this feature "ethical" as long as
clients give their informed consent, the controversy over this contractual
undertaking subsequently ended."
4. Nuts and Bolts
In collaborative law, the parties agree to operate in good faith.s They
agree fully and voluntarily to disclose all information and documents to
each other86 and to maintain confidentiality of what is disclosed in the
collaborative process." There is "six-way" communication used
throughout the process, meaning that the attorneys speak to each other
between meetings, the clients may speak to each other between meetings,
and each attorney and his or her client will speak to each other between

78. Id. at 1013.
79. Id. at 1013-14 (comparing and contrasting the advantages and disadvantages of a
traditional litigation process to the collaborative law process).
80. IACP, COLLABORATIVE PRACTICE SuRvEY CUMULATIVE DATA RESULTS FOR 10/15/06
THROUGH 12/31/07, http://www.collaborativepractice.com/ analyzesurveys.asp?T=FINAL CUMGA
(last visited Feb. 28, 2009) (reporting the results of one survey of 30 cases in Georgia).
81. See, e.g., Kuhn, supra note 40, at 373.
82. See Colo. Bar Ethics Comm., Formal Op. 115 (Feb. 24, 2007), available at
(finding the
http://www.cobar.org/index.cfn/ID/386/subID/10159/CETH/Ethics-Opinion-115
linchpin feature per se unethical but also determining collaborative law to be ethical).
83. Id.
84. Debra Cassens Weiss, ABA Ethics OpinionApproves CollaborativeLaw, A.B.A. J., Nov.
7, 2007, available at http://www.abajournal.com/news/abaethicsopinion approves
collaborative law/ (reporting that the ABA Formal Opinion had been issued).
85. Daicoff, supra note 45, at 25.
86. Kuhn, supranote 40, at 371.
87. Id.
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meetings. 8 In the collaborative meetings themselves, all ofthe participants
speak freely to each other, and even opposing counsel may speak to a
client.8 ' As long as the client's own attorney is present, no ethical
violations are presented.o
Depending on the local practice, the parties may agree to file a suit for
dissolution of marriage before or during the collaborative process,
agreeing not to proceed forward with that litigation until the collaborative
process ends in resolution or breaks down." If the process ends in
resolution, then a written agreement is drawn up and becomes the parties'
settlement agreement, which is subsequently attached to their uncontested
petition for dissolution of marriage.9 2 Typically, this petition is filed after
the collaborative process is complete, unless the filing is done before or
during the process.9 3 If the collaborative process breaks down, then the
parties engage new counsel and proceed to litigation in the traditional
mode.94 All of the parties are contractually bound to keep confidential any
information revealed during the collaborative process if litigation later
occurs.95
Collaborative law is not appropriate for all cases. For example,
commentators reiterate that it is probably not appropriate in cases
involving domestic violence, serious mental health issues, chemical
dependency, or other abuse issues. 96 It is also not appropriate when a party
is not willing to voluntarily disclose information to the other side, is using
the collaborative process strategically to obtain "free discovery," or cannot
or will not negotiate in good faith. Furthermore, collaborative law may be
inappropriate in cases of severe power imbalance between the parties. 97

88. Daicoff, supra note 45, at 27.
89. See Schneyer, supra note 62, at 297.
90. See, e.g., MODEL RuLEs OF PROF'L CONDUCT R. 4.2 and 4.3 (2008), available at
http://www.abanet.org/cpr/mirpc/rule_4_2.html and http://www.abanet.org/copr/mrpc/rule4 3.html
(making clear that an attorney cannot communicate with a represented person without consent from
that person's attorney).
91. See Voegele et al., supra note 9, at 987.
92. Daicoff, supra note 45, at 27.
93. See Voegele et al., supra note 9, at 987.
94. Daicoff, supra note 45, at 27.
95. See Voegele et al., supranote 9, at 1021-22.
96. Id. at 1012.
97. See id.
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C. A Case Example
One example that Tesler and Webb have used in their trainings is the
hypothetical "Henry/Ruth" divorce. I have elsewhere9 8 described this case
as follows:
In this case, Henry has a Type "A" personality and is very
organized and conscientious, but a bit controlling. Ruth has been a
homemaker for years but is now living on her own and making her
way financially. Henry and Ruth have been married for twenty
years and have one seventeen-year-old son, Justin, who is currently
being treated in-patient for drug and alcohol abuse. Ruth has moved
out of the house into her own apartment and begun working parttime. Henry is providing her with spousal support that is
inadequate, as it is below the statutory guidelines in amount.
Because they have seen so many of their friends go through
agonizing, lengthy, costly divorces, they elect to use collaborative
law attorneys for theirs. Henry and Ruth, despite their differences,
some distrust, and a bit of hostility, both agree that for Justin's sake,
this process needs to be as amicable and cooperative as possible.
They agree that they need to resolve their differences and come to
agreement on property division, child and spousal support, and
custody in an amicable fashion to maximize their son's chances of
success in his treatment program and in the future. However, they
are not in agreement on all of the financial issues.
Despite their disputes over money, they are ultimately able to
resolve the issues, divide their property, develop a plan for Justin,
and agree on spousal and child support in a series of four-way
conferences involving Henry, Ruth, and their respective attorneys.
The process takes four months and costs about a fourth of what a
traditional uncontested divorce would cost in legal fees and court
costs. At the end of the process, the parties attach their signed
agreement to their petition for dissolution, file it, and are promptly
divorced.
The attorneys and the spouses agree at the outset to honor the
specific guidelines of the [collaborative law] process, which
98. Daicoff, supra note 45, at 26-27 (citing Pauline H. Tesler, CollaborativeLaw: A New
Paradigmfor DivorceLawyers, 5 PSYCHOL. PUB. POL'Y & L. 967, 998-1000 (1999)).
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includes a contractual undertaking by the attorneys to withdraw
from representation if the process breaks down and the parties end
up litigating the issues. Neutral third-party evaluators are agreed to,
engaged, and used to explore and help resolve the psychological
and financial issues involved in Henry and Ruth's lives. Full and
honest disclosure of assets and financial matters is required. In the
four-ways, communication flows in six directions, between all
members of the four-party conference. Between the four-ways, the
attorneys and their clients talk, the two clients may talk, and the two
attorneys talk.99
D. Statutory Support
Several states have enacted laws specifically approving the practice of
collaborative law,oo such as Texas, where Dallas collaborative attorney
John McShane pioneered collaborative law.10 ' More states are likely to
follow, including Florida, where a bar committee is currently drafting a
proposed statute."o2 The National Conference of Commissioners on
Uniform State Laws is also drafting model statutory language for state
statutes approving the practice of collaborative law. 10
E. Education and Training in CollaborativeLaw
There are a few law schools who teach collaborative law. Reportedly,
collaborative law is taught at Florida Coastal School of Law, Santa Clara
University, and at several law schools in Texas and Virginia." Currently,
Professor Nancy Dowd of the University of Florida Levin College of Law

99. Id.
100. See, e.g., TEX. FAM. CODE ANN. § 6.603 (2007); N.C. GEN. STAT. § 50-77 (2008); CAL.
FAM. CODE § 2013 (2008).
86 A.B.A. J. 56,109(2000) (profiling attorney
101. Steve Keeva, ThePassionatePractitioner,
John McShane).
102. Interview with attorney Nicole K. Habl, Solo practitioner in private practice in
Jacksonville Beach, Fla. (Sept. 12, 2008) (indicating that attorney Matthew B. Capstraw of
Longwood, Florida is chairing the bar subcommittee responsible for drafting the Florida legislative
proposal for the use of collaborative law).
103. Jill Schachner Chanen, A Warning to Collaborators:ColoradoBarEthics Panel Takes
Aim at a Growing ADR Practice,93 A.B.A. J. 22,23 (2007), available at http://www.abajournal.
com/magazine/a warningto_collaborators/.
104. E-mail from Jeanne Fahey, collaborative lawyer and former professor, to Susan Daicoff,
Professor of Law, Florida Coastal School of Law (Oct. 7, 2008) (on file with author).
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is proposing a collaborative law class.os The author has taught
collaborative law as part of a survey course on the comprehensive law
movement at Florida Coastal School of Law since 2001.
Family law attorneys and experts throughout the United States typically
are trained in collaborative law during local training conferences held in
each city or town. After these training sessions and, perhaps, after
observing some collaborative cases, the participants often are deemed
ready to practice collaborative law. 106 For example, John McShane
introduced collaborative law in his home state of Texas by holding a
training session in 2000 led by Webb and Tesler and inviting top family
law practitioners to the event."o7 Collaborative law has spread and may
continue spreading through these locally-held trainings and law school
courses, which often leave participants eager to begin practicing
collaboratively.

III. ANALYSIS

OF COLLABORATIVE LAW

A. Advantages
Proponents claim that successful collaborative cases require much less
time and money,' 8 engender less anger and hostility between the parties,' 09
preserve family relationships,"0 are self-paced and self-directed,"' and
provide a better overall outcome for families" 2 than do litigated (or even
mediated) family law cases."'

105. Telephone Interview with Professor Nancy Dowd, Chesterfield Smith Professor of Law
and Co-Director ofthe Center on Children & the Law, University ofFlorida Levin College of Law,
Gainesville, Fla.
106. See, e.g., Collaborative Law Institute of Minnesota, http://www.collaborativelaw.org/
index.cfm/hurl/obj=faq (last visited Apr. 1, 2009).
107. The author was in attendance at this training, where approximately fifty attorneys were
trained in collaborative law, some of whom then went on to practice collaborative law in Texas.
Texas has thus been one of the leaders in the collaborative law movement.
108. Voegele et al., supra note 9, at 1012.
109. Daicoff, supra note 45, at 24-25.
110. Voegele et al., supra note 9, at 1012.
111. Id.
112. Id.
113. Id.
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1. Less Time and Money
Litigated cases can take up to two years or more to conclude, even with
mandatory pre-suit mediation." 4 Conversely, collaborative cases often take
only four or six conferences over a few months' time."' The International
Academy of Collaborative Professionals (IACP) reported in 2007 that, out
of 403 cases, the average number of meetings with one or more
professionals was eight for an average time of 15.2 hours."' In a Georgia
survey, the vast majority of cases (73%) was completed within three to
eight months."' The average total cost of a collaborative process, which
was reported in the Georgia survey, ranged from $20,519 for a lawyersonly form to $28,188 for a team form, and the average legal costs were
approximately $18,000.'18 The majority (approximately 40% to 50%) of
the 403 cases surveyed by the IACP had marital estates worth between
$500,000 and $2 million; the rest were split above and below this
bracket. 1 9 Proponents also claim that there are very few unsuccessful
collaborative processes in which clients must engage new counsel and
proceed to trial.120 In recent surveys, only 10% of collaborative cases
terminated prior to complete settlement and 1% of collaborative cases
terminated with a partial Collaborative Settlement Agreement.121
Reduced cost and time is likely to benefit the families and children of
divorcing spouses, as more money will be available for their needs. 122
Spending less time and energy on the legal process means that the
divorcing parents may be more available to spend time and energy on their
children."' Empirical research shows that the absence of effective
parenting, even temporarily, is one of the three most important reasons

114. Anecdotal evidence reported to the author by various family law attorneys in Ohio and
Florida between 2000 and 2008.
115. See infra text accompanying notes 116-17.
116. IACP, COLLABORATIVE PRACTICE SURVEY CuMuLATIvE DATA RESULTS FOR 10/15/06
THROUGH 12/31/07, supra note 80.

117. Id. (the number of meetings and hours spent with professionals in Georgia was higher
than the national survey, but the costs in Georgia were a bit lower, so there were some variations;
the national survey included 403 cases, while the Georgia survey only looked at thirty cases).
118. Id. (in Georgia, average costs for a team form were $26,235).
119. See id. (in Georgia, more clients with higher-income marital estates were surveyed than
in the national survey reported by the IACP).
120. See Voegele et al., supranote 9, at 1013-14.
121. IACP, COLLABORATIVE PRACTICE SURVEY CUMULATIVE DATA RESULTS FOR 10/15/06
THROUGH 12/31/07, supranote 80.
122. TESLER & THOMPSON, supra note 12, at 233.

123. Id. at 129 (chart comparing what children need during a divorce and how collaborative
divorce provides those needs).
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children and families experience poor family functioning, post-divorce.124
Thus, this benefit of collaborative law may have a direct and positive
effect on the post-divorce condition of the family and children involved.' 25
2. Greater Privacy
Proponents point out that collaborative law affords the parties greater
privacy than traditional litigation. This is due to the fact that almost the
entire collaborative process can occur outside litigation. Only a short,
formal court procedure occurs at the very last stage of the process and
personal information is less likely to be publicly disclosed. This feature is
precisely why collaborative law has expanded into civil cases, particularly
those involving probate, employment disputes, and the breakup ofbusiness
entities such as partnerships and joint ventures.126
3. Greater Satisfaction: "Procedural Justice"
As the parties to the lawsuit gain more control over the outcome of
their case, they likely will be experience satisfaction with the process and
outcome 27 and consequently, better compliance with the settlement
agreement.128 Social scientist Tom Tyler reported that greater satisfaction
with the litigation process occurs when parties have more "voice" in the
process, greater input in the decision-making process, and are treated with
respect and dignity by the authorities.129 This is known as "procedural
justice."'
Collaborative law is likely to satisfy several of these elements, if not all
of them, because it allows the parties to have more input and participation
in the ultimate outcome, thus affording them both "voice" and
participation.131 The egalitarian nature of the "team" approach to resolving

124. Maxwell, supra note 60, at 163-64. 166.
125. See Schneyer, supra note 62, at 294, 299.
126. TESLER & THOMPSON, supra note 12, at 31.
127. Tom Tyler, ProceduralJustice, in LAW IN A THERAPEUTIC KEY: DEVELOPMENTS IN
THERAPEUTIC JURISPRUDENCE 3-15 (1996) (David B. Wexler & Bruce J. Winick ed., 1996).
128. David B. Wexler, Health Care Compliance Principles and the Insanity Acquittee
ConditionalRelease Process, 27 CRIM. L. BULL. 18 (1991) (citing and utilizing the healthcare
compliance concepts found in DONALD MEICHENBAUM & DENNIS C. TURK, FACILITATING
TREATMENT ADHERENCE: A PRACTIrONER's GUIDEBOOK (1st ed. 1987) (suggesting ways to
enhance compliance by those in the legal system)).
129. Tyler, supra note 127, at 3-15.
130. Id at 6 n.23, 6-12.
131. Voegele et al., supra note 9, at 1006-10 (discussing the four practices of collaborative
law: listening, respecting, suspension, and voicing).
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the case also is likely to make clients feel as if they are being treated with
respect and dignity by their lawyers and experts, who the clients may
consider "authorities." 32 The more these three factors are fulfilled, the
more likely the parties will feel satisfied with the process and perceive it
as "fair." 33
Compared to typical mediation processes, collaborative law may
encourage more participation by the parties in the process.'3 4 This is due
to its "team" approach to dispute resolution and emphasis on
egalitarianism among the members of the collaborative team.'3 In
collaborative law, the parties craft their resolution with the assistance of
their counselors, not solely the attorneys.1 36 The attorneys serve more as
advisors, equal partners with their clients, and managers of the process to
ensure that it progresses smoothly. 3 1
4. Greater Compliance
Other empirical research suggests that the more involved the parties are
in crafting the ultimate outcome of their case, the more likely they will
comply with the provisions of their agreement. 3811 other words, the more
one participates in the decision-making process, the more likely he or she
will comply with the final decision. 139 Greater compliance with settlement
agreements, particularly with the terms of visitation and child support
payments, can reduce friction and future litigation between ex-spouses,
thus saving additional time and money.140 It also can ensure that children
receive more financial support and attention from their parents.'4 1

132. Tyler, supra note 127, at 10.
133. Id. at 6-7.
134. See Voegele et al., supra note 9, at 986-88 (discussing differences between ADR
processes, such as mediation compared to collaborative law, and stating that the collaborative
process' primary goal is to allow clients to make as many decisions as possible on their own).
135. Id. at 976, 986.
136. Id. at 986.
137. See id
138. Bruce J. Winick, Redefining the Role ofthe CriminalDefenseLawyer atPleaBargaining
andSentencing:A TherapeuticJurisprudence/Preventive
Law Model, in PRACTICINGTHERAPEUTIC
JURISPRUDENCE: LAW AS A HELPING PROFESSION 279-80 (Dennis P. Stolle et al. eds., 2000); see
Maxwell, supra note 60, at 171-72 (finding that non-custodial parents in mediated divorces were
more likely to comply with child support awards than were non-custodial parents in litigated
divorces).
139. Maxwell, supra note 60, at 171.
140. Id. at 171-72.
141. Id.
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5. "Therapeutic Jurisprudence"
The foregoing two insights about human behavior are drawn from the
literature on "therapeutic jurisprudence." Therapeutic jurisprudence holds
that: since law and legal processes have an impact on psychological
functioning, that impact should be studied and efforts should be made to
optimize law's positive impact and minimize its negative effects on the
individuals involved.142 Because collaborative law is designed to minimize
conflict, it is arguably much more therapeutic for the individuals and
families involved; this may be particularly true compared to the hostility,
adversarialism, posturing, and polarization involved in traditional
litigation.'4 3
6. Less Conflict
Collaborative law affords divorcing spouses the opportunity to resolve
the dissolution of their marriage in an atmosphere of collaboration and
cooperation, with a foundation of mutual contractual agreements to abide
by the collaborative process and participate in good faith.'" Collaborative
law was founded to avoid the animosity and hostility traditionally
associated with litigation, thus allowing divorcing spouses to reach
resolution with less anger, hostility, and negative emotions.'4 5 This may
benefit the divorcing spouses, psychologically, as well as their children's
post-divorce adjustment. 14 6 This reduction in conflict may foster a
workable, cooperative, post-divorce co-parenting relationship that will
serve the parties well in the future.147
7. Interdisciplinary Decision-making
Parties in collaborative law, particularly in its interdisciplinary forms,
may also have greater access to the input and wisdom of non-lawyer
experts, such as financial advisors, vocational experts, psychologists,
family counselors, and other mental health experts, when crafting a

142. International Network on Therapeutic Jurisprudence http://www.therapeutic
jurisprudence. org (last visited Aug. 29, 2008) (reporting over 1,300 works published and written
on the discipline in a wide variety of substantive areas of the law).
143. Schneyer, supra note 62, at 300-02 (exploring Tesler's paradigm shift required for
collaborative law practice).
144. Fairman, supra note 14, at 241-42.
145. Daicoff, supranote 45, at 25.
146. Maxwell, supra note 60, at 162-63.
147. Schneyer, supranote 62, at 298-99.
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resolution to their case.148 Having the input of these experts arguably
produces the most optimal financial and psychological outcome.149
Further, if the experts are "neutral," then the courtroom "battle of the
experts," which occurs when each expert testifies vigorously for his or her
"side," is eliminated.so Instead of receiving two divergent, partisan
reports, the parties can operate with information given by a truly neutral
expert, who may present a more balanced and useful view of their
concerns.'"' The parties also can ask those experts to opine on matters and
concerns that arise during the course of the collaborative law process. For
example, the following questions often arise: "Ifwe grant custody to this
parent, then what effect will that have on the family as a whole?;" "How
much money can this spouse actually earn?;" or "What is the optimal way
to divide the family's financial pie, post-divorce?"l5 2
B. Disadvantages
Collaborative law does, however, have some potential disadvantages.
These mostly relate to either a break down in the collaborative process 53
or participants operating in bad faith' 54 or without sufficient training.'
1. Ethical Concerns
Collaborative attorneys report "less stress, renewed career satisfaction,
easier scheduling and time management, renewed enthusiasm developing
and applying new skill sets, increased client appreciation, and improved
professional relationships."s' However, these advantages can cause
attorneys to develop positive countertransference or a bias toward
collaborative law or a tendency to "oversell or spin advice"' in cases

148. Pauline H. Tesler, CollaborativeLaw: PracticingWithoutArmor,PracticingWith Heart,
in THE AFFECTIVE ASSISTANCE OF COUNSEL: PRACTICING LAW AS A HEALING PROFESSION 271-73
(Marjorie A. Silver ed., 2007) [hereinafter THE AFFECTIVE ASSISTANCE OF COUNSEL].

149. Id.
150. TESLER, COLLABORATIVE LAW, supra note 12, at xv.

151. See generally William H. Schwab, CollaborativeLawyering: A Closer Look at an
EmergingPractice,4 PEPP. DISP. RESOL. L.J. 351, 359-60 (2004).
152. See generally id
153. Voegele et al., supra note 9, at 995.
154. See id. at 1018-21.
155. See Fairman,supra note 14, at 246-48.
156. Voegele et al., supra note 9, at 1012.
157. Id. Note that under MODEL RULES OF PROF'L CONDUCT R. 7.4 (2009), attorneys can
communicate that they practice collaborative law, but they cannot state or imply that they are a
certified specialist, because there is no formal certifying organization yet.
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where it is either inappropriate or the client does not want to engage in the
collaborative process, thus impairing the client's autonomy and true,
informed consent. 58
Commentators often cite ethical concerns about: (1) clients' informed
consent to the limited scope of representation in collaborative law; 5 9 (2)
conflicts of interest;" (3) candor;"' (4) termination and the linchpin
feature (mandatory disqualification);' 62 (5) use of neutral experts; 16 3 (6)
maintaining confidentiality of material information, proposals, and
discussions revealed in the collaborative process;" and (7) interest-based
negotiations and negotiating in good faith.' 6 ' These concerns have been
explored at length by numerous commentators, who generally conclude
that they are surmountable, but that careful lawyering and attention to
ethical concerns is critical if collaborative law is to succeed.16 6
As these ethical difficulties of practice are explored more carefully, it
is evident that the collaborative concept is strong, yet some of the
intricacies of the process may need to be modified. 6 7 For example, a
widespread ethical concern involves the termination of the collaborative
attorney-client relationship and the disqualification agreement that all
participants are required to sign. If the collaborative process breaks down
and a settlement is not reached, then the collaborative lawyer is
disqualified and a new lawyer must step in and initiate traditional
litigation.'16
This feature may encourage the collaborative lawyer to pressure the
client to settle'6' and may place the client at unnecessary risk of extra time,
158. This could be a conflict of interest with the lawyer's own desires under MODEL RULES
OF PROF'L CONDUCT R. 1.7(a)(2).
159. MODELRuLES OFPROF'LCONDUCTRR. 1.1, 1.2, 1.3, and 1.4 (2009) allow for clients and
lawyers to agree upon a limited scope of representation at the outset, but the client must give his
or her fully informed consent to this limitation after the attorney discloses the risks involved.
160. See, e.g., MODEL RULES OF PROF'L CONDUCT R. 1.7(a)(2) (2009).
161. See, e.g., MODEL RULES OF PROF'L CONDUCT R. 3.4 (2009).
162. Fairman, supra note 14, at 246; Voegele et al., supra note 9, at 1013-15.
163. Voegele et al., supra note 9, at 1015-16.
164. Id. at 1016-18. Confidentiality is generally covered by MODEL RULES OF PROF'L
CONDUCT R. 1.6 (2009), however, disclosure in four-way conferences may affect confidentiality
of the information and the applicability of attorney-client privilege to the information.
165. Voegele et al., supra note 9, at 1017-2 1. Note that, under MODEL RULES OF PROF'L
CONDUCT R. 2.1 (2009), the lawyer can consider and discuss non-legal factors in his or her
representation of the client when working in the capacity of a counselor and advisor.
166. See Fairman,supra note 14, at 247.
167. See, e.g., id. at 250-52.
168. Schneyer, supra note 62, at 317.
169. Voegele et al., supra note 9, at 1014.
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expense, and emotional distress if they do not settle. 70 Although solutions
to these concerns include stringent lawyer disclosure and informed client
consent, these solutions have their own ethical implications. Accordingly,
there is an inherent need in the collaborative law process for candor and
confidentiality.'"' The client must be candid with his or her attorney so that
the attorney can fully analyze all relevant, even sensitive, information and
act as an effective counselor to the client. 7 2 Clients, even though fully
informed and consenting to participate within these parameters may
underestimate the difficulty of following through with them."' This
suggests that perhaps it is difficult for clients to give full and adequate

informed consent.174
Furthermore, a breakdown of either candor or confidentiality is fatal to
the process, because the attorney is no longer able to effectively represent
the client on several levels."'7 This lack of cooperation by clients may
manifest itself in various ways. For example, a client may display a lack
of candor in his or her use of neutral experts. Clients in the collaborative
law process, in fact, have the ability to disqualify neutral experts from
their later, litigated case by engaging those experts in the collaborative
case.176 If they use this capability in bad faith for strategic or timing
reasons, then it could put the collaborative relationship at risk.'" However,
this ethical concern may be reduced if the informed consent and
contractual phase of the process is executed carefully.178
Another emerging concern with the collaborative law process is
potential conflicts of interest.179 Model Rule of Professional Conduct
1.7(a)(2) prohibits lawyers from representing clients when there is a
significant risk that the representation may be limited by, among other
things, the lawyer's personal interest.'" The Ethics Committee of the
Colorado Bar Association also found a conflict in the requirement that
both lawyers agree to withdraw if the case terminates.' 8 ' This committee

170.
171.
172.
173.
174.
175.
176.
177.
178.
179.
180.
181.

Schneyer, supra note 62, at 317.
Voegele et al., supranote 9, at 1016.
Id.
Fairman, supranote 14, at 248.
Id.; Voegele et al., supranote 9, at 1017.
Voegele et al., supranote 9, at 1016-17.
Id. at 1015.
See id.
See id.
Fairman, supra note 14, at 246.
MODEL RULEs OF PROF'L CONDuCT R. 1.7(a)(2) (2009).
Fairman, supra note 14, at 250-51.
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opined that, through this agreement, the lawyer essentially agrees to impair
his or her ability to represent the client.18 2
As stated previously, many of these ethical dilemmas are avoided by
the lawyer carefully constructing guidelines and standards for his or her
own practice of collaborative law. It has has been suggested that precise
and careful selection of clients appropriate for the collaborative process
reduces the possibility that ethical issues will materialize.'8 3
2. Bad Faith
Collaborative law relies on a mutual, cooperative agreement to engage
in the collaborative process in good faith, with honesty, and a spirit of
openness.'" It relies on voluntary disclosure of financial and other
information.'s Therefore, if one participant (attorney or client) engages in
the process without good faith and seeks to conceal or misrepresent facts,
or simply tries to obtain "free" discovery to be used in later litigation, then
the process will not work properly and may harm other participants who
are operating in good faith.'"' However, it is the responsibility of all of the
participants (particularly the attorneys) to query whether any of these
dynamics are present and, if so, to terminate the process promptly."'
3. Inexperienced Attorneys and Attorney Personality Traits
One significant danger of collaborative law is that it may be practiced
by attorneys without sufficient training or expertise to guide and direct the
process appropriately." Inexperienced attorneys may behave in an
extreme manner, either acting overly adversarial or conciliatory, thereby
failing to advocate for and advise their clients in the collaborative process.
Even though attorneys in the collaborative process are required to assist
their clients in maintaining composure and remaining cooperative, they
still are required to put forth their clients' best interests and position and

182. Id.
183. Id. at 248.
184. Daicoff, supra note 45, at 25.
185. Voegele et al., supranote 9, at 985 (discussing voluntary disclosure and transparency in
the collaborative law process).
186. TESLER, COLABORATIVE LAW, supra note 12, at 185.
187. Id.
188. Voegele et al., supranote 9, at 1023.
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do not simply have to agree to whatever is proposed.'" On the other hand,
they are not acting as gladiators, as they might in a litigation setting.1 90
Second, because there is no neutral third-party mediator present, the
attorneys are also responsible for maintaining the "process." This means
that they must monitor the progress of the collaboration, terminate it if it
becomes destructive, call caucuses when clients are unable to continue
productively in the process (for example, if they become overly angry,
hostile, or distrustful), and enforce the ground rules that were agreed upon
at the outset of the process.' 9 ' Inexperienced attorneys might fail to
perform these functions adequately, and, as a result, the process might
derail or fail entirely.192
Third, the "attorney personality" itself may be an obstacle to effective
collaborative practice. Tesler has mentioned the need for significant retooling of experienced attorneys and a "paradigm shift" before lawyers can
practice collaborative law. 193 Empirical studies suggest that there are eight
traits that distinguish lawyers from non-lawyers: (1) an insensitivity to or
decreased emphasis on interpersonal relationships and emotions; (2) a
focus on extrinsic rewards and the economic bottom line; (3)
competitiveness; (4) a need for achievement; (5) a focus on rights, duties,
and justice; (6) an emphasis on clearly defined role obligations; (7) a
preference for logical analysis; and (8) a tendency to become more
ambitious and aggressive when placed under stress.194 These traits, while
not descriptive of all attorneys, may be present among lawyers more often
than in non-lawyer groups. These traits also may work against the values
of cooperation, collaboration, a sensitivity to and an ability to manage
one's own emotions and those of others, the preservation of human
relationships and well-being, and a focus on non-legal concerns, which
traits may be useful in the collaborative practice.
For example, the collaborative lawyer may need a keen sensitivity to
know when to press for an advantage and when to allow the process to
develop in the four-way conference without the attorney's input. The
189. See id. at 999-1004 (discussing the importance of the four basic practices in maintaining
a working collaborative process, while still advocating for the client's needs); Schneyer, supranote
62, at 297-98.
190. See Pauline H. Tesler, CollaborativeLaw: What It Is and Why Lawyers Need to Know
About It, in PRACTICING THERAPEUTIC JURISPRUDENCE: LAW AS A HELPING PROFESSION 189-90

(Dennis P. Stolle et al. eds., 2000).
191. Voegele et al., supra note 9, at 984.
192. See id.at 1022.
193. Id. at 982.
194. SUSAN DAICOFF, LAWYER, KNOW THYSELF 40-42 (2004) (Based on forty years of

empirical research summarized by Daicoff).
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collaborative attorney may need to be able to consider and value
relationships, psychological well-being, mental health, finances, values,
morals, needs, and beliefs involved in the matter as well as legal rights. He
or she may need to be able to assist the client in participating effectively
in the process instead of collapsing into a negative, hostile, "shadow state"
as is common in divorce cases.'95 To the extent that these capabilities are
unfamiliar to lawyers, some re-tooling, re-training, coaching, and, perhaps,
supervision by more experienced collaborative lawyers may be
appropriate.
IV. PHILOSOPHICAL UNDERPINNINGS OF COLLABORATIVE LAW

Despite its potential risks and shortcomings, collaborative law is almost
a necessary next step for the American legal system due to certain shifts
in society, which have taken place during the last few decades. For about
twenty years, commentators'" and lawyers' have noted an increased
emphasis in society and law on relational matters, interpersonal harmony,
cooperation, collaboration, team-building, and community, instead of a
more traditional emphasis on individual rights, freedom, rugged
individualism, and self-determinism.' 98 Some relate this new attitude to a
"Post-Enlightenment,"l 99 philosophy, while others attribute the shift in
emphasis to postmodernism.2 0 0 The propellers or precursors of this shift
include several developments, such as the end of the Cold War, increasing
concern over environmental concerns, an awareness that global
cooperation may be required to maintain the health of the planet, and the
integration of "feminine" values, such as cooperation, collaboration, and
community awareness, into society.2 0'
A. Recent Developments
Corporate America recently has recognized the importance of
"emotional intelligence" (EQ), referring primarily to excellent self195. TESLER, COLLABORATIVE LAW, supranote 12, at 30-32.
196. Thomas D. Barton, Troublesome Connections: TheLawandPost-EnlightenmentCulture,
47 EMoRY L.J. 163, 163-64 (1998).
197. CRARY, supra note 4 (quoting North Carolina divorce lawyer Lee Rosen).
198. Barton, supranote 196, at 163-64.
199. Id.
200. See, e.g., BRIAN D. McLAREN, A NEw KIND OF CHRIsTIAN 56 (2001) (attributing to
postmodemism a shift away from judgments of right and wrong toward a focus on connectedness,
adding, "maybe postmodern is postanalytical and postcritical").
201. See Daicoff,supra note 45, at 38-39.
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management skills, relational skills, team-building and collaborative skills.
Trainings and books have emerged to teach these concepts to corporate
managers.20 2 The idea is that excellent corporate management, ultimately
leading to maximized profits for the organization, requires a high level of
sophistication and expertise in these areas.203 Graduate business schools
include EQ in their curricula, and law schools have begun to implement
"leadership" programs in their curricula. 2 0 These efforts echo the
importance of cooperation, collaboration, and community values.
Other commentators point to the exponential advances made in
technology to argue that the world is on the verge of massive and rapid
change. For example, Damien Broderick, a scientific author, cites Dr.
Vernor Vinge as having said at a 1993 symposium, "The acceleration of
technological progress has been the central feature of this century. I argue
in this paper that we are on the edge of change comparable to the rise of
human life on Earth ... [caused by] the imminent creation by technology
of entities with greater than human intelligence."20 5
Broderick then quotes Gregory S. Paul, a paleontologist, and Earl Cox,
a technology expert, as saying:
The next century promises to be ... nothing like the contemporary
world - nothing like what we humans are used to, or have grown

202. See, e.g., JIM COLLINS, FROM GOOD To GREAT: WHY SOME COMPANIES MAKE THE LEAP
AND OTHERS DON'T (2001); PATRICK LENCIONI, THE FIVE DYSFUNCTIONS OF A TEAM: A
LEADERSHIP FABLE (3d ed. 2002); JAMES M. KoUZES & BARRY Z. POSNER, THE LEADERSHIP
CHALLENGE (2002); DANIEL GOLEMAN, EMOTIONAL INTELLIGENCE: WHY IT CAN MATTER MORE
THAN IQ (10th anniv. ed. 2005). While recent research indicates that "emotional intelligence" as
...

a concept may have been altered from its original definition and concept, see John D. Mayer et al.,
Emotional Intelligence: New Ability or Eclectic Traits?, 63 AM. PSYCHOLOGIST 503, 504-05
(2008), these efforts in corporate management circles likely will affect clients' expectations of
lawyers if the clients are inured to making decisions and working in teams under popular concepts
of "EQ."
203. See, e.g., sources cited supra note 202. See generally DANIEL GOLEMAN ET AL., PRIMAL
LEADERSHIP: REALIZING THE POWER OF EMOTIONAL INTELLIGENCE (2002).
204. For example, The Ohio State University Moritz College of Law offers a "Law and
Leadership" program. The Ohio State University Moritz College of Law Program on Law and
Leadership, http://moritzlaw.osu.edu/pll/about/overview.php (last visited Feb. 19, 2009). In
addition, Santa Clara University School of Law offers a "Leadership for Lawyers" course taught
by Professor Robert Cullen. Santa Clara University School of Law Course Offerings,
http://law.scu.edu/academics/coursesleadership-for-lawyers-52 1.cfm (last visited Feb. 19, 2009).
205. DAMIEN BRODERICK, THE SPIKE: How OuR LIVES ARE BEING TRANSFORMED BY
RAPIDLYADVANCING TECHNOLOGIES 24 (2001) (quoting Dr. Vernor Vinge's address to the Vision21 Symposium sponsored by NASA Lewis Research Center and the Ohio Aerospace Institute, held
on Mar. 30 and 31, 1993).
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to expect. All the concerns we have today, and all the plans we are
making to meet them, will be swept away by the changes that are
likely in the next century and those that follow - changes we have
thought would take centuries, millennia, or even millions of years
to come to pass.206
These predictions for rapid change mainly point to breathtakingly fast
advances in technology, computers, robotics, and medicine, as the impetus
for the change. It is possible that certain changes in society, relationships,
and the law, which have been visible since at least 1990, are paralleling
these advances in technology, medicine, and other areas. Furthermore, if
these commentators are correct in their prediction that a rapid,
revolutionary, significant, and unpredictable change is imminent, then a
corresponding change may be necessary in social science and law.
B. Responses
In light of these developments, the traditional adversarial manner of
resolving civil cases, particularly family law cases, appears to have been
psychologically, economically, and philosophically brought into question.
Since at least 1990, innovators in the law have been experimenting with
a panoply of alternatives to traditional negotiation, settlement, mediation,
and trial; collaborative law is one of these developments.20 7 Collaborative
law fits with these societal shifts in emphasis because of its explicit use of
collaboration, cooperation, openness, and honesty in bringing adversaries
together toward a common goal: the optimal resolution of their marital
dissolution. It may allow clients to resolve their cases in ways that more
accurately reflect their own values and beliefs, particularly if their values
and beliefs are changing to reflect the above developments. It reflects an
egalitarian approach, rather than a top-down, hierarchical approach to
decision-making, by allowing clients to have more control over and
participation in the process. Finally, in light of very recent economic
downturns, collaborative law may become even more attractive because

206. Id. at 24-25 (quoting GREGORY S. PAUL & EARL Cox, BEYOND HuMANITY:
CYBEREVOLUTION AND FUTURE MINDS (1997)). Broderick also notes that the book received the
Choice Award for Outstanding Academic Book for 1997. Id. at 348 n. 11.
207. See generally Daicoff, supra note 45 (discussing the history, development, and
importance of the "comprehensive law movement," which recognizes emotional, psychological,
and relational concerns in the law and seeks to train lawyers to effectively deal with these
concerns).
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it can minimize the amount of client wealth spent on legal fees, thus
making more money available for family purposes.208
V. THE COMPREHENSIVE LAW MOVEMENT
Collaborative law is one of about ten developments 20 in all substantive
areas of the law210 that collectively form an overall movement seeking "a
better way" to resolve legal matters - the "comprehensive law
movement." 2 1 1 These developments move toward this common goal,

208. For example, the recent Wall Street downturns and the foreclosure and housing crisis may
make collaborative law more attractive. See supra text accompanying notes 114-19 (providing
statistics on the time and costs attributable to the collaborative process).
209. These similar developments are as follows: (1) creative problem solving, (2) holistic
justice, (3) preventive law, (4) problem-solving courts (including drug treatment courts, unified
family courts, mental health courts, and community courts), (5) procedural justice, (6) restorative
justice, (7) therapeutic jurisprudence, (8) therapeutically-oriented preventive law, and (9)
transformative mediation. See generally Daicoff, supra note 45, at 10-38 (describing each of these
developments in detail). Additionally, three sympathetic, possibly related movements exist and are
as follows: (1) humanizing legal education, see generally Florida State University College of Law
Academic Programs, http://www.law.fsu.edulacademic_programs/humanizinglawschool/
humanizinglawschool.html (last visited Aug. 29, 2008) (summarily describing the humanizing
legal education initiative and providing links to additional resources); (2) mindfulness meditation,
see generally Douglas A. Codiga, Reflections on the PotentialGrowth ofMindfulness Meditation
in the Law, 7 HARV. NEGOTIATION L. REV. 109 (2002) (discussing key misconceptions surrounding
mindfulness mediation); and (3) affective lawyering; see generally THE AFFECTIVE ASSISTANCE
OF COUNSEL, supranote 148 (providing a collection of essays that discuss the techniques, values,
and attitudes essential to the effective practice of law).
210. Restorative justice and many problem-solving courts operate in the criminal law area.
Daicoff, supra note 45, at 30, 33. Therapeutic jurisprudence has been employed in diverse areas
of the law, such as mental health law, employment law, tort law, criminal law, probation and
parole, criminal sentencing, family law, and estate planning. See generally LAW IN A THERAPEUTIC
KEY: DEVELOPMENTS IN THERAPEUTIC JURISPRUDENCE (David B. Wexler & Bruce J. Winick ed.,
1996); PRACTICING THERAPEUTIC JURISPRUDENCE: LAW AS A HELPING PROFESSION (Dennis P.
Stolle et al. eds., 2000). Preventive law is applicable in many areas of the law but has been most
often applied in corporate and business law. See generally California Western School of Law,
National Center for Preventive Law, http://www.preventivelawyer.org/main/default.asp?pid=
gen_counsel.htm (last visited Apr. 2, 2009) (profiling international contract attorney, Helena
Haapio, as a leader in preventive law for business transactions). Transformative mediation not only
has been employed to mediate civil disputes, but also criminal matters at times. Creative problem
solving and restorative justice have been used to resolve community disputes and problems.
Daicoff, supranote 45, at 20, 30. Procedural justice focuses mainly on litigation processes, see id.
at 18, and the other vectors, such as holistic justice, apply across the board to almost any area of
the law. Id. at 22-24.
211. See generally Daicoff, supra note 45 (discussing the history, development, and
importance of the "comprehensive law movement," a movement that recognizes emotional,
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sharing at least two features in common that distinguish them from
traditional approaches to law and lawyering. 212 The first of these two
features is a desire for a comprehensively "optimal" outcome of the legal
matter for the individuals involved, whether it be psychologically,
relationally, economically, or spiritually optimal.2 13 The second of these
two features is a recognition and integration of more than bare legal
rights.2 14 Tesler has called this a "rights plus" feature, in which lawyers,
judges, and other legal personnel acknowledge that law affects individuals
in more areas than simply their legal rights.215 Accordingly, there is an
attempt to craft processes, rules, and outcomes that respect and protect
these other concerns, without trampling on or reducing legal rights and
entitlements in any way.2 16
For example, collaborative law explicitly works toward human wellbeing, because it was conceived in order to foster a better process and
outcome for divorcing spouses in dissolution of marriage actions.217
Collaborative law acknowledged the hostility and acridity fostered by
traditional approaches to divorce and attempted to create a process that
would assist the parties in resolving their legal matter with the best
possible economic and psychological (and, sometimes, spiritual) outcome;
an overall process and outcome that was "better" for the parties and their
children than a trial, mediation, or negotiated settlement would be.218
Secondly, collaborative law, particularly in its interdisciplinary team
forms, explicitly takes into account non-legal concerns, such as the
economic, vocational, and psychological family-dynamic issues presented
by the case, and integrates these concerns into the resolution of the legal
issues,2 19 thus fulfilling the "rights plus" feature.
Collaborative law shares a few other features with other vectors of the
comprehensive law movement, such as its non-adversarial, non-litigative,
cooperative, and interdisciplinary nature, which resembles restorative

psychological, and relational concerns in the law and seeks to train lawyers to effectively deal with
these concerns); Susan Daicoff, Growing Pains: The Integration vs. Specialization Question for
TherapeuticJurisprudenceand Other Comprehensive Law Approaches, 30 T. JEFFERSON L. REV.
551 (2008) (arguing for the existence of the "comprehensive law movement" and commenting on
the movement's developmental phases).
212. See Daicoff, supra note 45, at 5-9 for a thorough discussion of these two features.
213. Id. at 7.
214. Id. at 9.
215. Id.
216. Id.
217. See id. at 24-25.
218. See id.
219. Id. at 9.

144

UNIVERSITY OF FLORIDA JOURMAL OFLAW& PUBLICPOLICY

[Vol. 20

justice, drug treatment courts, mental health courts, and other problemsolving courts. 220 It puts clients on an equal level with their attorneys and
places power and control in their hands rather than in the hands of a thirdparty decision-maker or authority figure, thereby functioning in a more
egalitarian and non-hierarchical fashion than traditional methods of

resolving cases. 22 1
In 2001, several students in one of my early comprehensive law
practice courses were initially very skeptical of collaborative law, along
with other comprehensive law approaches. At one point in the semester,
one student asked, "Professor Daicoff, is this a paradigm shift?,"
indicating his understanding that an overall fundamental change in
approach to legal matters and dispute resolution was being proposed. This
is precisely what collaborative law asks of attorneys, clients, experts, and
society. A second student raised a number of concerns with collaborative
law, until at one point he finally conceded something like, "What you are
teaching me is just one more tool for my toolkit. When I graduate, I will
have to compete with many other attorneys in the local legal community.
The more tools I have for my toolkit, the more marketable and valuable I
might be, so I can see its value." These two insights have stayed with me
and proved to be helpful for later students.
Fairman argues that collaborative law is one more tool for the lawyer's
toolkit, along with litigation, mediation, and other dispute resolution
mechanisms.22 2 He describes this toolkit as now including a "rich
spectrum" of alternative dispute resolution options, including collaborative
law,223 and argues to extend it outside the family law realm into general
civil cases. 224 Refining the tool of collaborative law and re-tooling lawyers
to be able to appropriately triage cases, so that the right tool is used for the
right case and client, are our next tasks.225 We also must continue to
analyze, critique, study, and evaluate the efficacy and effectiveness of each
tool in our toolkit.
The fact that collaborative law has grown so quickly, and that
experimentation with collaborative law in other substantive areas of the
law, such as employment law, is occurring, suggests that collaborative law
was needed and that it works in appropriate cases. It also suggests a

220. Id. at 24-34.
221. See id. at 9 & 24.
222. See Fairman, supra note 14, at 270 (noting that "there may be few clear lines of
demarcation" between the various dispute resolution forms).
223. Id.
224. Id. at 243-44.
225. See id. at 272.
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receptiveness within society and the legal profession to this innovative
way of resolving disputes.
VI. CONCLUSION

Our current, traditional system of family law litigation is often
disastrous emotionally and financially for families and divorcing couples.
Attorneys may feel pressure to zealously advocate for their clients,
demonstrate their competence and value to their clients, defend against
draconian moves by their opposing counsel, and bill and collect legal fees.
Consequently, these pressures can create hostility, antagonism, excessive
amounts of legal moves and posturing, and expensive discovery and trial.
The end result for some families is that they can spend their life savings
on accomplishing a divorce and feel dissatisfied, if not emotionally and
financially bankrupt, by the end. The added emotions of a divorce multiply
the emotional angst of litigation.
While these concerns and pressures might be manageable or tenable in
typical civil cases, the financial and emotional pressures in family law
cases have direct consequences for families and children, which in turn are
likely to affect the psychological functioning oftomorrow's adults. Society
appears to be recognizing, via the creation of collaborative law, that
today's litigation process might create tomorrow's mental health or
criminal justice concerns in the adult children of divorce.226 With divorce
rates as high as they are, these concerns affect a huge proportion of the
population. Collaborative law, as part of the greater comprehensive law
movement, is one step toward conceiving a "better way" to resolve
interpersonal disputes, thereby working toward improved well-being for
many individuals affected by divorce. However, as with all of the
disciplines making up the comprehensive law movement, careful
implementation, evaluation, and further refinement of collaborative law
are necessary and expected to continue.

226. Special thanks to Circuit Judge John M. Alexander in St. Johns County, Florida for these
insights and for connecting adversarial family law litigation with the psychological and financial
well-being of the children involved in the cases (Telephone Interview with Judge John M.
Alexander, Circuit Judge, Seventh Judicial Circuit Court of Florida, in Jacksonville, Florida (Sept.
30,2008)). Judge Alexander formerly served in the criminal, civil, probate, juvenile, and domestic
relations areas and currently presides in the unified family court at the Richard 0. Watson Judicial
Center in St. Augustine, Florida. Judges of the Seventh Judicial Circuit, http://www.circuit7.org/
Circuit%20Judges/alexander.html (last visited Feb. 18, 2009).
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